Both parties presented and relied on the opinions of their
witnesses to carry the burdens of proof required by their
respective positions.  As above noted, the expertise and
qualifications of Respondentfs witnesses in this particular
matter to render opinions as to the mechanical aspects of the

and Its behavior overwhelmed that of Petitioner's witnesses,.
Furthermoref Respondent's experts were generally more familiar
with the equipment, the mine conditions and the past operation of
the roof bolter than was the issuing inspector.  Their testimony,
when compared, reflects more detail and superior quality.  For
example, the Inspector saw significance in the fact that when he
arrived on the scener two 5-gallon cans of hydraulic fluid were
being put into the machine*  Yet, it appeared that the bolter
would require some 30 gallons daily.  While the Secretaryfs
second, witness, Alexander Kendzerski, had impressive
qualifications to render an opinion as to operation and safety of
the bolter (the ATRS system), his testimony was not based on
direct knowledge, testing, or personal observation (T* 206).
More importantly, the tenor of his testimony was speculative,
i.e. the cause of the 4-5 inch drop "could" have been the relief
valve (T. 201, 206, 208, 209, 214).  Again, the issuing inspector
reached the conclusion that something was wrong with the ATRS
system based on circumstantial evidence, but he was unable to
establish what actually was wrong or precisely in what respect
the equipment was not "in safe operating condition*1.

Assuming arguendo that the event viewed by the Inspector,
the 4-5 inch drop of the T-bar, posed a hazard to the miners
working under it, it does not automatically or necessarily follow
that it was caused by unsafe equipment or, more specifically,
that the equipment itself was not in flsafe operating condition11.
This is particularly true in view of the relative strength and
probative value of Respondentfs explanations for the drop, and
its supportive explanations for the presence of splotches of oil
observed by the Inspector on the floor area, and the necessity
for replenishing hydraulic fluid in considerable quantity.
Assuming that use of the ATRS in the circumstances extant at the
time and place involved here was unsafe, the enforcement choice,
issuance of a 104(d)(l) citation citing an infraction of 30
C.F.R. 75.1725(a) either will not, or cannot, achieve the
remedial result sought by the Secretary.  As previously
indicated, various testing procedures performed both in the
Inspector's presence and subsequently after the cylinder had been
replaced for abatement purposes, disclosed no defects or mal-
functioning .

On the basis of this evidentiary record, it has not been
proved, nor can it be inferred, that the subject equipment was
not in some respect being maintained properly, was otherwise de-
fective, or, in the language of the?'regulation, not in "safe
operating condition." It is concluded that the Secretary has
failed to establish the violation charged by a preponderance of
the reliable evidence.

1915

